AGREEMENT
BETWEEN
THE EINGROM OF THAILAND
ARD
AUSTRALIA
FOR
THE AVOIDANCE OF DOUBLE TAXATION AND TEE PREVENTION OF

FISCAL EVASICON WITH RESPECT TO TAXES ON INCOME
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The Kingdom of Thailand and Australia,

Desiring t¢ conclude an Agreement for the Avoidance of

Double Taxation and the Prevention of Fiscal Evasion with Respect to

Taxes on Income,

Have agreed as follows ;




A4 - .
'-‘Fll*
[ S

ARTICLE 1

Personal Scope

This Agreement shall apply to persons who are residents of

one or both of the Contracting States.
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ARTICLE 2

Taxes Covered

1. The existing taxes to which this Agreement applies are=-
- (a) in the case of Thailand :
{i} the income tax ; and
(ii) the petroleum income tax ;
(b) in the case of Rustralia :
the income tax, and the resource rent tax in respect of
of fshore projects relating to exploration for or exploitation
of petroleum resources, imposed under the federal law of the
Commonwealth of Australia.
2. This Agreement shall also apply to any identical or substantially
similar taxes which are imposed by either Contracting State after the
date of signature of this Agreement in addition to, or in place of,
the existing taxes. The competent authorities of the Contracting States
shall notify each other of any substantial changes which have been
made in their respective laws relating to the taxes to which this

hgreement applies.
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ARTICLE 3

General Definitions

1. In this Agreement, unless the context otherwise requires -

{a} the term "Thailand" means the Kingdom of Thailand and
ineludes any area adjacent to the territorial waters of the
Kingdom of Thailand which by Thai legislation, and in
accordance with international law, has been or may hereafter
be designated as an area within which the rights of the
Kingdom of Thailand with respect to the seabed and subsoil
and their natural resources may be exercised ;

(b} the term "Australia", when used in a geographical sense,
excludes all external territories other than :

(i) the Territory of Norfolk Island ;
{(1i) the Territory of Christwas Island ;
(1ii) the Territory of Cocos {Keeling) Islands :

{iv} the Territory of Ashmore and Cartier Islands ;

{v) the Territory of Heard Island and McDonald Islands ; and
(vi) the Coral Sea Islands Territory.
and includes any area adjacent to the territorial limits of
Australia or of the said Territories in respect of which there
is for the time being in force, consistently with
international law, a law of Australia dealing with the
exploitation of any of the natural resources of the seabed and

subsoil of the continental shelf ;




(c)

{d)

(e)

(£}

(g}

{h)

{3)

the terms "Contracting State", "one of the Contracting States"
and “the other Contracting State" mean, as the context

requires, Thailand or Australia;

the term "person" includes an individual, an estate, a company
and any other body of persons which is treated as an entity

for tax purposes ;

the term "company" means any body corporate or any entity

which is treated as a body corporate or company under the
taxation laws of the respective Contracting States;

the terms “"enterprise of one of the Contracting States" and

"enterprise of the other Contracting State" mean an enterprise
carried on by a resident of Rustralia or an enterprise carried
on by a resident of Thailand, as the context requires ;

the term "tax" means Australian tax or Thai tax as the context
requires;

the term "Australian tax" means tax imposed by Australia,

being tax to which this Agreement applies by virtue of Article
2;

the term "Thal tax" means tax imposed by Thatland, being tax

to which this Agreement applies by virtue of Article 2;

the term "competent authority™ means, in the case of
Rustralia, the Conmigsioner of Taxation or the authorized
representative of the Commissioner, and in the case of
Thailand, the Minister of Finance or the authorized

representative of the Minister.
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2. In this Agreement, in relation to the taxes to whic¢h this
Agreement applies by virtue of Article 2, the term "hustralian tax"
does not include any penalty or interest imposed under the law of
Justralia and the term "Thai tax" does not include any surcharge for
late payment or any penalty imposed under the law of Thailand.

3. In the application of this Agreement by a Contracting State, any
term not defined in this Agreement shall, unless the context otherwige
reguires, have the meaning which it has under the Jlaws of that
Comtracting State from time to time in force relating to the tazes to
which this Agreement applies.

4. Where under this Agreement income is relieved from tax in one of
the Contracting States and, under the law in force in the ather
Contracting State a person, in respect of the said income, is subject
to tax by reference to the amount thereof which ig remitted to or
received in that other State and not by reference to the full amount
thereof, then the relief to be allowed under this Agreement in the
first mentioned State shall apply only to so much of the income asg is

remitted to or received in the othezr State.
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ARTICLE 4

Residence

1. For the purposes of this Agreement, a person is a resident of one
of the Contracting States :

(a}) in the case of BAustralia, if the person is a resident of
Australia for the purposes of Awstralian tax; and

(b} in the c¢ase of Thailand, if the person is a resident of
Thailand for the purposes of Thal tax.

2. A person 1is not a resident of a Contracting State for the purposes
of this Agreement if the person is liable to tax in that State in
respect only of income from a zource in that State.

3. Where by reason of the preceding provisions, an individual is a
resident of both Contracting States, the status of the person shall be
determined in accordance with the following rules, applied ir the
prder in which they are set out

(a} the person shall be deemed to be a resident solely of the
Contracting State in which a permanent home is available
to the person;

{b) if a permanent home is available to the person in both
Contracting States, or in n;ither of them, the person shall
be deemed to be a resident solely of the Contractipg State in
which the person has an habituwal abode;

{c} if the person has an habitual abode in both Contracting
States, or in neither of them, the person shall be deemed to
be a resident solely of the Contracting State with which the

person's personal and economic relations are the closer.

o L
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4. For the purpoaes of the last preceding paragraph, an individual’s
citizenship or nationality of a Contracting State shall be a factor in
determining the degres of the person‘s persconal and economic relations
with that Contracting State.

5. Where by reason of the provisions of paragraph 1, a person other
than ah individual is a resident of both Contracting States, it shall
be deemed to bhe a resident solely of the Contracting State in which it

is incorporated, created or organized.
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ARTICLE 5

Permanent Establishment

i. For the purposes of this Agreement, the term "permanent

establishment” meaps a fixed place of business through which the

business of an enterprise is wholly or partly carried on.

2. The term “permanent establishment" shall include especially :

{a)
(b)
(c)
(d)
{e)
(£)

{g)

in)

{1}

(i)

a place of management;

a branch;

an office;

a factory;

a workshop;

a mine, an 0il or gas well, a quarry or any other place of
extraction of natural resources;

a building site, a construction project, an installation project,
an agsembly project, or supervisory activities in connection
therewith where such site, preject or activities or apy two or
more of them continues or coptinue for more than & months;

a warehouse ir relation to a person providing storage
fagilities for others;

the furnishing of services, including consultancy services,
by a resident of one of the Contracting States through
employees or other personnel, provided activities of that
nature continue (for the same or a connected project} within
the other Contracting State for a period or periods
aggregating more than 183 days within any 12 month periocd:

an agricultural, pastoral or forestry proparty.
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3. An enterprise shall not be deemed to.have a permanent
establishment merely by reason of :

{a) the use of facilities solely for the purpose of storage,
display or delivery of goods or merchandise belonging to the
enterprige;

{b) the maintenance of a stock of goods or merchandise belonging
to the enterprise solely for the purpose of storage, display
or delivery;

(¢} the mazintenance of a stock of goods or merchandise belonging
to the enterprise solely for the purpose of processing by
another enterprise;

{d) the maintenance of a fixed place of buginess solely for the
purpose of purchasing goods or merchandise, or for collecting
information, for the enterprise; or

(e} the maintenance of a fixed place of business seolely for the
purpose of activities which have a preparatory or auxiliary
character for the enterprise, such as advertiging or
scientific research.

4. An enterprise shall be deemed to have a permanent establisheent in

one of the Contracting States and to carry on business through that
permanent establishment if substantial equipment is being used in that
State by, for or under contract with the enterprise.

5. A person acting in one of the Contracting States on behalf of an
enterprise of the other Contracting State - other than a broker,
general commigsion agent or any other agent of an independent status to
vhowm paragraph & applies — shall be deemed to be a permanent egtablishment

of that enterprise in the first mentioned State if the person :
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(a) has, and habitually exercises in that State, an anthority to
conclude contracts on behalf of the enterprise, unless the
person's activities are limited to the purchase of goods or
merchandise for the enterprise;

{b} in so acting, manufactures or processes in that State far the
enterprise goods or merchandise belonging to the enterprise;

(¢) habitually maintains in the first mentioned State a stock of
goods or perchandise belonging to the enterprise from which
the perscon regularly fills orders on behalf of the enterprise;
or

{4} habituwally secures orders in the first mentioned State,
wholly or almost wholly for the enterprise, or for the
enterprise and other enterprises which are controlled by it
or have a contrelling interest in it.

6. An enterprise of one of the Contracting States shall not be deemed
to have a permanent establishment in the other Contracting State
merely because it carries on business in that other State through a
broker, general commigsion agent or any other agent of an independent
statug, where that person is acting in the ordinary course of the
person's business. For this purpose, an agent shall not be considered
to bhe an agent of an independent status if the agent carries on in
that other State an activity described in paragraph 5 wholly or almost
wholly for the enterprise or for the enterprise and any one or more
enterprises which are controlled by it or have a controlling interest

in it.
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7. The fact that a company which is a resident of one of the
Contractiny States controls or is controlled by a company which is a
resident of the other Contracting State, or which carries on business
in that other State [whether through a permanent establishment or
otherwise) shall not of itself make either company a permanent
establishment of the other,

8. The principles set forth in paragraphs 1 to 7 inclusive shall bhe
applied in determining for the purposes of paragraph 5 of Article 11
and paragra;h ¢ of Article 12 whether there is a permanent
establishment outside both Contracting States, and whether an
enterprise, not being and enterprise of one of the Contracting States,

has a permanent establishment in one of the Contracting States.
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ARTICLE §
Income from Keal Property
1. Inceme from real property may he taxed in the Contracting State in
which the real property is situated.
2. In this Article, the term “real property” :
(a} in the case of Australia, has the meaning which it has under
the laws of Amstralia, and shall also include :
{i} a lease of land and any other interest im or over land,
vhether improved or not; and
(ii) a right to receive variable or fixed payments as
consideration for the exploitation of or the right to
explore for or exploit, or in respect of the exploitalion
of, mineral deposits, oil or gas wells, gqguarries or
other places of extraction or exploitation of natural
resources; and
{b) in the case of Thailand, means immovable property according
to the laws of Thailand, and shall also include :
{i) property accessory to immovable property;
(ii) rights to which the provisions of the general law
respecting landed property apply:
{iii} wusufruct of immovable property: and
(iv) a right to receive variable or fixed payments as
conpsideration for the exploitation of or the right to
explore for or exploit, or in respect of the expleitation
of, mineral deposits, oil or gas wellsg, quarries or other
places of extraction or expleoitation of natural rescurces.

Ships, boats and aircraft shall not be regarded as real property.




- »

- 15 -

3. A lease of land, any other interest in or over land and any right
referred to in any of the subparagraphs of paragraph 2, shall bhe
regarded as sitvated where the land, mineral deposits, eil or gas
wells, quarries or natural rescurces, as the case may be, are
situated, or where the exploration may take place.

4. The provigions of paragraph 1 shall apply to ipncome derived from
the direct use, letting or use in any other form of real property.

5. The provisions of paragraphs 1, 3 and 4 shall alsc apply to the
income form real property of an enterprise and to income from real

property used for the performance of professional services.
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ARTICLE 7

Business Profits

1. The profits of an enterprise of one of the Contracting States shall
be taxable only in that State unless the enterprise carries on
business in the other Contracting State through a permanent
establishment situated therein. If the enterprise carries on business
as aforesaid, the profits of the enterprise may be taxed in the other
State, but only so much of them as is attributable to :
fa) that permanent establishment; or
(b} sales within that other Contracting State of goods or
merchandise of the same or a similar kind as those sold, or
other business activities of the same or a similar kind as
those carried on, through that permanent establishment if the
sale or the business activities had been made or carried on
in that way with a view to avoiding taxation in that other
State.
2. Subject to the provisions of paragraph 3, where an enterprise of
one of the Contracting States carries on business in the other
Contracting State through a permanent establishment situated therein,
there shall in each Contracting State be attributed to that permanent
estahlishment the profits which it might be expected to make if it
were a distinct and separate enterprise engaged in the same or similar
activities under the same or sinilar conditions and dealing wholly
independently with the enterprise of which it is a permanent

establishment or with other enterpriszes with which it deals.
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3. In the determination of the profits of a permanent establishment,
there shall be allowed as deductions expenses of the enterprise, being
expenses which are incurred for the purposes of the permanent
gstablishment fincluding executive and general administrative expenses
g0 incurted) and which would be deduectible if the permanent
establishment were an independent entity which paid those expenses,
whether incurred in the fontracting State imn which the permanent
establishrent is situated or elsewhere.

4. WMo profits shall be attriduted to a permanent establishment by
reasok of the mere purchase by that permanent establishment of goods
or merchandise for the enterprise,

5. If the information available to the taxation authority of a
Contracting State is inadeguate to determine the profits to be
attributed to the permanent establishment of an enterprise. nothing in
this Article shall affect the application of any law of that 3State
relating to the determination of the tax liability of a person
provided that that law shall be applied, so far as the information
available to the taxation authority permits, consistently with the
principles of this Article.

. Where profits include items of income which are dealt with
separately in other Articles of this Agreement, then the provisions of
those Articles shall not ke affected by the provisions of this

Article.
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7. The profits of an enterprise of one of the Contracting States from
the carrying on in the other Contracting State of a business of any
form of insurance may be taxed in the other Contracting 3State in
accordance with the law of that other State relating specifically to
the taxation of any person who carries on such business, and Article
24 shall apply for the elimination of double taxation as if the
profits go taxed were attributable to a permanent establishment of the
enterprise in the State impoging the tax.
B. Where :
{a} a regident of a Contracting State is beneficially entitled,
whether directly or indirectly through one or more trusts, to
a share of the business profits of an enterprise carried on
in the other Contracting State by the trustee of a trust
estate other than a trust estate which is treated as a
company for tax purposes; and
(b} in relation to that enterprise, that trustee has, in
accordance with the principles of Article 5, a permanent
establishment in that other State, the enterprise carried on
by the trustee shall be deemed to be a business carried on in
that other State by that resident through a permanent
establishment situated therein and the resident's share of
business profits ghall be attributed to that permanent

establishiment.
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BRTICLE §

Shipping and Alrcraft

1. Income ar profits from the operation of aircraft derived by a
resident of one of the Centracting States shall be taxable only in
that State.
2. Income or profits from the operation of ships derived by a
resident of one of the Contracting States may be taxed in that
Contracting State and may also be taxed in the other State, but the
tax so charged in the other State shall be reduced by an amount equal
to one half of the ameount which would be payable in respect of that
income or those profits but for this paragraph.

,
3. Notwithstanéing the provisicns of paragraph 1, such income or
profits may be taxed in the other Contracting State, where they are
incame or profits from the operation of aircraft confined solely fo
places in that other State; and notwithstanding the provisions of
paragraph 2 such income or profits may be taxed in the other
Contracting State without reduction, where they are income or profits
from the operation of ships confined solely to places in that other
State.
4. The provisions of paragraphs 1, 2 and 3 shall apply in relation to
the share of income or profits from the operation of ships or aircraft
derived by a resident of one of the Contracting States through
participation in a poal service, in a joint transport operating

organisation or in an international operating agency.
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5. For the purposes of this Article, profits derived from the carriage
by ships or aircraft of passengers, livestock, mail, goods or
merchandise shipped in a Contracting State for discharge at another
place in that State shall be treated as profits from the operation of

ships or aircraft confined sclely to places in that State.
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ARTICLE 9

Asgocliated Enterprises

1. Where :

{a) an enterprise of one of the Contracting Statezs participates
directly or indirectly in the management, control or capital
of an enterprise of the other Contracting State; or

{h} the same persons participate directly or indirectly in the
management, control or ecapital of an enterprise of one
of the Contracting States and an aenterprige of the other
Contracting State,and in either case conditions operate
between the two enterprises in their commercsial or financial
relations which differ from those which might be expected
te operate between independent enterprises dealing wholly
independently with one another, then any profits which, but
for those conditions, might have been expected to accrue to
one of the enterprises, but by reason of those conditions,
have not so accruwed, may be included in the profits of that
enterprise and taxed accordingly.

2. Notwithstanding the provisions of this Article, an enterprise of
one of the Contracting States may be taxed by that State as if this
Article had not come into effect but, so far as it is practicable to

do so, in accordance with the principles of this Article.
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3. TWhere profits on which an enterprise of one of the Contracting
States has been charged to tax in that State are also included, by
virtue of paragraph 1 or 2, in the profits of an enterprise of the
other Contracting State and taxed accordingly, and the profits so
inclueded are profits which might have been expected to have accrued to
that enterprise of the other State if the conditions operative between
the enterprises had heen those which might have heen expected to hawe
operatad between independent enterprises dealing wholly independently
vith one another, then the first mentioned State shall make an
appropriate adjustment to the amownt of tax charged on those profits
in the first mentioned Htate. In deternmining suwch an adjustrent, due
regard shall be had to the other provisions of this Rgreement in
relation to the nature of the income, and for this purpose the
competent authorities of the Contracting States shall if necessary

consult each other.

e y
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ARTICLE 10

Dividends

1. Dividends paid by a company which is a resident of one of the
Contracting BStates for the purposes of its fax, heing dividends to
which a resident of the other Contracting State is beneficially
entitled, may be taxed in that other State.

2. Such dividends may be taxed in the Contracting State of which the
company paying the dividends is a resident, and according to the law
of that State, but, if the beneficial owner of the dividends is a
company, excliuding a partnership, which holds directly at least 25 per
cent of the capital of the former company, the tax so charged shall
not exceed :

{a}) 15 per cent of the gross amount of the dividends if the
company paying the dividends engages in an industrial undertaking;
and

(k] 20 per cent of the gross amount of the dividends in other cases.

3. The term "dividends® in this Article means income from shares and
other income assimilated to income from shares by the taxation law of
the Contracting State of which the company making the distribution is
a resident.

4. The provisions of paragraphs 1 and 2 shall not apply if the person
beneficially entitled to the dividends, being a resident of one of the
Cohtracting States, carries on business in the other Contracting State
of which the company paying the dividends is a resident, through a
permanent establishment situated therein, or performs in that other

State independent personal services from a fixed base situated
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therein, and the holding ip respect of which the dividends are paid is
effectively connected with such permanent establishment or fixed base.
In such a case, the provigions of Article 7 or Article 14, as the case
may be, shall aprly.

5. Dbividends paid by a company which is a resident of one of the
Contracting States, being dividends to vhich a person who is not a
rvesident of the other Contracting State is beneficially entitled,
shall be exempt from tax in that other State except insofar as the
holding in respect of which the dividends are paid is effectively
connected with a permanent establishment or fixed base situated in
that other State. However, this paragraph shall not apply in relation
to dividends paid by any company which is a resident of Australia for
the purposes of Auystralian tax and which is also a resident of
Thailand for the purposes of Thai tax.

6. Nothing in this Agreement shall be construed as preventing one of

the Contracting States from imposing, im accordance with its domestic

law, a tax on profits remitted by a permanent establishment of an
enterprize of the other Contracting State situated in the firgt
mentioned Contracting State.
7. The term "industrial undertaking" means -
(a) any undertaking engaged in ;
fi) manufacturing, assembling or processing;
(ii) construction, civil engineering or shipbuilding:
(iii}) productien of electricity, hydraulic power or gas;
{iv} the supply of water; or
(v} agriculture, forestry or fisheries or the carrying on of a

plantation;
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any other undertaking entitled to the privileges accorded
under the laws of Thailand on the promotion of industrial
investment; and

any other undertaking which wmay be declared to be an
Nipdustrial undertaking'' for the purpose of this Article hy
the competent authority of Thailand.
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ARTICLE 11

Intetrest

1. Interest arising ik one of the Contracting States, being interest
to which a rezident of the other Contracting State is beneficially

entitled, may be taxed in that other State.

2. Such interest may be %taxed in the Contracting State in which it
arises, and according to the law of that State, but the tax so charged
shall not exceed :

(a} 10 per cent of the gross amount of the interest if it is
interest to vhich any financial institution (including an
insurance company) is beneficially entitled; and

{b} in all other cases, 25 per cent of the g¢gross amount of

the interest.

3. The term "interest" in this Article includes interest from
Government securities or from bonds or debentures, whether or not
secured by mortgage and whether or not carrying a right to participate
in profits, and interest from any other form of indebtedness as well

ag all other income assimilated to income from money lent by the

taxation law of the Contracting State in which the income arises.

4. The provisions of paragraphs 1 and 2 shall not apply if the person
peneficially entitled to the interest, being a resident of cne of the

Contracting States, carries on business in the other Coniracting
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State, iﬁ which the interest arises, through a permanent establishment
situated therein, or performs in that other State independent personal
services from a fixed base situated therein, and the indebtedness in
respect of which the -interest is paid is effectively connected with
such permanent establishment or fixed base. In such a case, the

provisiong of Article 7 or Article 14, as the case may be, sghall

apply.

5, Interest shall be deemed to arise in a Contracting State when the
payer is that State itself or a politiral or administrative subdivision
of that State or a local authority of that State or & persomn who is a
regident of that State for the purposes of its tax. Where, however,
the person paying the interest, whether a resident of a Contracting
State or not, has in a Contracting State or outside both Contracting
States a permanent establishment or fixed base in connection with
which the indebtedness on which the interest iz paid was incurred, and
such interest is borne by suvch permanent establishment or fized base,
then such interest shall be deemed to arise in the State in which the

permanent establighuwent or fixed base is situated,

6. Where, owing to a special relationship between the payer and the
person heneficially entitled to the interest, or hetween both of them
and some other person, the amount of the interest paid, having regard

to the indebtedness for which it 1is paid, exceeds the amount which
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might have been expected to have been agreed upon by the payer and the
person so entitled in the absence of such relationship, the provisions
of this Article shall apply only to the last mentioned amount. In
that case, the excess part of the amount of the interest paid shall
remain taxable according to the law of each Contracting State, but
subject to the other provisiens of this Agreement.

7. Interest derived from the investment of official reserves by the
Government of a Contracting State or by a bank performing central
banking functions in a Contracting State, shall be exempt from tax in

the other Contracting State.
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ARTICLE 12

Rovalties

1. Royalties arising in one of the Contracting States, being rovalties

to which a regident of the other Contracting State is beneficially

entit}jed, may be tazed in that other State.

2. Such royalties may be taxed in the Contracting State in which they

arise, and according to the law of that State, but the tax so charged

shall not exceed 15 per cent of the gross amount of the royalties.

3. The term "“royalties™ im this Article means paymshts or credits,

whether periodical or not, and however described or computed. to the

extent to which they are made as consideration for :

fa}

{b)

(¢}

{d)

the use of, or the right to use, any copyright, patent, design
or model, plan, secret furpula or process, trademark or other
like property or right;

the use of, or the right to use, any industrial, commercial or
scientific eguipment;

the supply of scientific, technieal, industrial or commercial
knowledge or information;

the supply of any agsistance that is ancillary and subsidiary
to, and is furnished as a means of enabling the application or
enjoyment of, any such property or right as is mentioned in

subparagraph {a), any such equipment as is mentioned in

subparagraph (b) or any such knowledge or information as is

menticned in subparagraph (e);

— o




L

>
Piled

- 30 -

(e) the use of, or the right to use -
{i) motion picture films;
{11} films or video tapes for use in c¢onneetion with
television; or
{iii) tapes for use in connection with radie broadcasting; or
(f} total or partial forbearance in respect of the use of a

property or right referred to ip this paragraph.

4. Income derived from the aliepation of property or rights mentioned
in paragraph 3 may be taxed in ‘the Contraecting State in which the
income ariges, but the tax so charged shall not exceed 15 per cent of

the gross amount of the income,

5. The provisions of paragraphs 1, 2 and 4 shall not apply if the
person beneficially entitled to the royalties or the income mentioned
in paragraph 4, being a resident of one of the Contracting States,
carties on business in the other Contracting State, im which the
royalties or income arise, through a permanent establishment situated
therein, or performs in that other State independent personal services
from a fixed base situated therein, and the right or property in
respect of which the royalties or income are paid is effectively
connected with such permanent establishment or fixed base. In such a
cage, the provisions of Article 7 or Article 14, as the case may be,

shall apply.
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6. Royalties and the income mentioned in paragraph 4 shall be deemed
to arise in a Contracting State when the payer is that State itself or
a political or administrative subdivision of that State or a local
authority of that State or a person who is a resident of that State
for the purposes of its tax. Where, however, the person paying the
rovalties or iocome, whether the person 1s a resident of one of the
Contracting States or mot has in a Contracting State or outside hoth
Contracting States a permanent establistment or fixed base in
connection with which the liabllity to pay the royaltles or income was
Incurred, and such royalties or imcome are borne by the permanent
establishment or fixed base, then such royalties or Income shall be
desmed to arise in the State in which the permament establishment or
fixed base 1s situated.

7. VWhere, owing to a special relationship between the payer and the
person beneficially entitled to the royalties or the income mentioned
in paragraph 4, or between both of them and some other person, the
amount of the royalties or income pald, having regard to what they are
paid for, exceeds the amount which might hawe been expected to have
been agreed upon by the payer and the person so entitled in the
absence. of such relationship, the provisions of this Article shall
apply only to the last mentioned amount. In that case, the excess
part of the amount of the royalties or income paid shall remain
taxable according to the law of each Contracting State, but subject to
the other provisions of this Agreement.

8. For the purposes of thie Article 'pald" includes credited and

"payer'' and "person paying” have the corresponding meanings.
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ARTICLE 13

Alienation of Property

1. Income or gains derived by a resident of a Contracting State from
the alienation of real property referred to in Article 6 and, as
provided in that Article, situated in the other Contracting State may

be taxed in that other State.

2. Income or gains from the aliernation of property., other than real
property referred to in Article 6, that forms part of the business
property of a permanent establishment which an enterprise of a
Contracting State has in the other Contracting State or pertains to a
fixed base available to a resident of the first mentioned State in
+hat other State for the purpose of performing independent personal
services, including income or gains from the alienation ¢f such a
permanent establishment (alome or with the whole enterprise}l or of

guch a fixed base, may be taxed in that other State.

3. Income ar gains from the alienation of ships or aircraft operated
in international traffic, or of property other than real property
referred to in Article B pertaining to the operation of those ships or
aireraft, shall be tazable only in the Contracting State of which the

enterprise which operated those ships or aircraft is a resident.




4. Income or gains derived by a resident of a Coniracting State from
the alienation of shares or c¢omparable interests in a company, the
assets of which consist wholly or principally of real property in the
other Coniracting State of a kind referred to in Article 6, may be

taxed in that other State.

5. Wothing in this Agreement affects the application of a law of a
Contracting State relating to the taxatiom of gains of a capital
nature derived from the alienation of property other than that to which

any of paragraphs 1, 2, 3 and 4 apply.

‘e v
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ARTICLE 14

Independent Personal Services

1. Income derived by an individual who is a resident of one of the
Contracting States in respect of professional services or other
independent activities of a similar character shall be taxable only in
that State unless the services or activities are performed in the
other Contracting State. If the services or activities are so
performed, such income as is derived in respect therecf may be taxed

in that other State.

5. Notwithetanding the provisions of paragraph 1, income derived by an
jndividual who is a resident of one of the Contracting States in
respect of professional services or other independent activities of a
gimilar character performed in the other Contracting State shall be
taxable only in the first mentioned State if :

{a) the recipient is present in the other State for a period or
periods not exceeding in the aggregate 183 days in the tax
year or year of income, as the case may be, oI that other
State;

(b} the recipient does not have a fixed base available in the
other State for the purpose of performing the activities of
the recipient for a period or periods exceeding inr the
aggregate 183 days in such vear; and

{¢) the income is not deductible in determining taxable profits
of an enterprise cor a permanent establishment situated in

that other State.
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3. The term "professional services” includes services performed in the
exercise of independent scientific, literary, artistic, educational or
teaching activities as well as in the exercise of the independent
activities of physicians, lawyers, engineers, architects, dentists and

accountants.

Ve — p
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ARTICLE 15

Dependent Personal Services

1. Subject to the provisions of Articles 16, 18, 19 and 20, salaries,
wages and other similar remuneration derived by an ipdividual who is a
regident of one of the Contracting States in respect of an employment
shall be taxable only in that State unless the employment is exercised
in the other Contracting State. If the employment is so exercised,
sueh remuperation as is derived from that exercise may be tazed in

that other State.

2. Wotwithstanding the provigions of paragraph 1, repuneration derives
by an individual who is a resident of one of the Contracting States in
respect of an employment exercised in the other Contracting State

shail be taxable only in the first mentioned State if:

{a)} the recipient is present in that other State for a period or
periods not exceeding in the aggregate 183 days in the tax Year or
year of income, as the case may be, of that other State;

{b] the remuneration is paid by, or on behalf of, an enplover wha is
not a regident of that other State; and

{c) the remuneration is not deductible in determining taxable profits
of z permanent establishment or a fixed base which the enployer has in

that other State.
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3. Notwithstanding the preceding provisions of this Article,
remuneration in respect of an employment exercised aboard a ship or
aircraft coperated in international traffic by a resident of one of the

Contracting States may be taxed in that Contracting State,




e
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ARTICLE 16

Directors' Fees

Directors' fees and similar payments derived by a resident
of one of the Contracting States ipn the capacity of the resident as a
member of the board of directors of a company which is a resident of

the other Contracting State may be taxed in that other State.
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ARTICLE 17

Entertainers

1. Notwithstanding the provisions of Articles 14 and 15, income
derived by entertainers {such as theatrical, motion picture, radio or
television artistes, tusicians and athletes] from theilr personal
activities as such may be taxed in the Contracting State in which
these activities are exercised.

2. ¥here income in respect of the personal activities of an
entertainer as such accrues not to that entertainer but to another
person, that income may, notwithstanding the provisicns of Articles 7,
14 and 15, be taxed in the Contracting State in which the activities

of the entertainer are exercised.

3. TNotwithstanding the provisions of Article 7, where the activities
mentioned in parvagraph 1 arve provided in one of the Contracting States
'hy an enterprise of the other Contracting State, the profits derived
from providing these activities by such an enterprise may be taxed in
the first mentioned State unless the enterprise is substantially
supported by public funds of the other State, including any political
subdivision, local authority or statutory body thereof, in connection

with the provision of such activities.

4. The provisions of paragraphs 1 and 2 shall not apply to income
derived from activities performed in a Contracting State by
entertainers if the visit to that Contracting State is substantially
supperted by public funds of the other Contracting State, including

any political subdivision, local authority or statutory body thereof.
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ARTICLE 18

Pensions and Apnuities

1. Subject to the provisions of Article 19, pensions and annuities
paid to a resident of one of the Contracting States shall be taxable
anly in that State.

2. The term "annuity" neans a stated sum payable periodically at
stated times during life or during a specified or ascetrtainable period
of time under an obligation to make the payments in return for

adequate and full consideration in money or money¥'s worth.
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2. Any pension paid to an individual in respect of services rendered

+a local authority of one of the States. In such a case, the

7
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ARTICLE 19

Government Service

1. Remuneration (other than a pension) paid by one of the Contracting
States or a political subdivision of that State or a local authority
of that State to any individual in respect of services rendered in the
discharge of governmental functions shall be taxable only in that
State. Howevel, such remuneration shall be taxable only in the other
Contracting State if the services are rendered in that other State and
the recipient is a resident of that other State who:

{a) is a citizen or national of that other State; or

[b) did not become a resident of that other State sclely for the

purpose of performing the services.

in the discharge of goveramental functions to one of the Contracting
States or a political subdivision of that State or & local authority
of that State shall be taxable oniy in that State. Such pension
shall, however, be taxzable only in the other Contracting State if the

recipient is a resident of, and a citizen or national of, that other State.

3. The provisions of paragraphs 1 and 2 shall not apply to
remineration or a pension in respect of services rendered in
connection with any trade or business carried on by one of the

Contracting States or a political subdivision of one of the States or

provisions of Article 15, 16 or 18 as the case may be shall apply.
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ARTICLE 20

Professors and Teachers

1. 2 professor or teacher who is a resident of one of the Contracting
States and who visits the other Contracting State, at the invitation
of any upiversity, college, school or other similar educational
institution sitwated in the other Contracting State and which is
recognised by the competent authority of that other State, for a
pericd not exceeding two years solely for the purpose of teaching or
research or both at such educational institubien shall he taxzable only
in the first mentioned State on any remuneration for such teaching or

research,

2. This Article shall not apply to remuneration which a professor or
teacher receives for conducting research if the research is undertaken

primarily for the private benefit of a specific peErson Or persons.
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ARTICLE 21

Students and Trainees

Where a student or trainee, who is a resident of one of the
Contracting States or who was a resident of that State immediately
before visiting the other Contracting State and who is temporarily
present in the other State solely for the purpese of education or
training, receives payments from sources outside the other State for
the purposes of maintenance, education or training of the student or

trainee, those payments shall be exempt from tax in the other State.

—
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ARTICLE 22

Tncome Hot Expressly Mentioned

1. Items of income of a resident of one of the Contracting States
which are not expressly mentioned in the foregoing Articles of this

Agreement shall be taxable only in that Contracting State.

2. However, if such income is derived by a resident of one of the
Contracting States from scurces in the other Contracting State. such

income may also be taxed in the Contracting State in which it arises.

3. The provisio&s of paragraph 1 shall pot apply to income derived by
a resident of ;ne of the Contracting States where that income is
effectively connected with a permanent establishment or fixed base
situated in the other Contracting_state. In such a case, the
provisions of Article 7 or Article 14, as the case may Dbe, shall

apply.
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ARTICLE 23

Source of Income

Income derived by a resident of one of the Contracting States
which, under any one or more of Articles 6 to 8, 10 to 17 and 22, may
be taxed in the other Coniracting State shall, for the purposes of
article 24 and of the income tax law of that other Stats, be deemed to

be income from sources in that other State.
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ARTICLE 24

Methods of Eliminatien of Double Taxation

1. Subject to the provisions uf.the law of Australia from tine to

time in force whieh relate to the allowance of a credit against

Australian tax of tax paid in a country outside Australia {which shall
not affect the general principle hereof}, Thai tax paid under the law
of Thailand and in accordance with this Agreement, whether directly or
by deducticn, in respect of income derived by a person who 1is a
resident of Australia from sources in Thailand shall be allowed as a

eredit against Australian tax payable in respect of that income.

2. Where a company, which is a resident of Thailand and is not a

resident of Australia for the purposes of Australian tax. pays a
dividend to a company which is a resident of RAustralia amd which
rontrols directly or indirectly not less than 10 per cent of the
voting power of the first mentioned company, the credit referred to in
paragraph L shall inciude the Thai tax paid by that first mentiaoned
company in respect of that portion of its profits out of which the

dividend is paid.

3. For the purposes of paragraphs 1 and 2, Thai tax paid ghall include
an amount equivalent to the amount of any tax forgone vhich, under the
law of Thailand and in accordance with this Agreement, would have been
payable as tax on income but for an exemption from, or a reduction of,

tax on that income resuliing from the operation oi:

ol
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{a) sectioms 3%, 33, 34, 35(2), (3), (4), or 2&{4) of the
Investment Fromotion Act B,E. 2520 insofar as those
provisions were in force on, and have not been medified
since, the date of signature of this Agreement, or have been
nodified only¥ in minor respects =0 as not to affect their
general character; or

{b) any other provision which nmay subseguently be made granting
an exemption from or reduction of tax which the authorised
representatives of the Government of Australia and of the
Government of the Kingdom of Thailand agree in writing to be
of a substantially similar character, provided that such
provisions are not modified thereafter or are modified only

in minor respects so as not to affect their general character.

4. 'The provisions of paragraph 3 shall apply only in relation to
income derived in any of the first 10 years of incume in relation to
which this Agreement has effect by virtue of subparagraph (a){ii) of
Article 28 and in any later year of income that may be agreed in an
eychange of letters for this purpose by the authorised representatives
of the Government of Australia and of the Government of the Kingdom of

Thailand.

5. Tn the case of Thailand, Australian tax payable in respect of
income from soutces within Australia shall be allowed as a credit
against Thai tax payable in regpect of that income. The credit shall
not, however, exceed that part of the Thai tax, as computed before

the credit is given which is appropriate to such item of income.
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ARTICLE 25

Mutual Agreement Procedure

1. Where a person who is a resident of one of the Contracting States
considers that the actions of the taxation authority of one or poth of
the Ceontracting States result or will result for the person in
taxation not in accordance with this Agreement, the perscn may,
notwithstanding the remedies provided by the domestic laws of those
States, present a case to the competent authority of the Contracting
State of which the person is a resident. The case must be presented

within three years from the first notification of the action.

2. The competent authority shall endeavour, if the taxpayer's clainm
appears to be justified and if the competent authority is unable to
arrive at an appropriate sclution, to resolve the case by mutual
agreement with the competent authority of the other Contracting State,
with a view to the aveidance of taxation mot in acrcordance with this

Agreement.

3. The competent authorities of the Contracting States shall jointly
endeavour to resolve by mutual agreement any difficulties or doubts

arising as to the interpretation or application of this Agreement.

4, The conmpetent authorities of the Contracting States may communicate
with each other directly for the purpose of giving effect to the

provisions of this Agreement.
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ARTICLE 26

Exchange of Information

1. The competent authorities of the Contracting States shall exchange
such information as i1s pegessary for the carrying out of this
Agreement or of the domestic laws of the Contracting States concerning
the taxes to which this BRgreement applies insofar as the taxation
thereunder is not contrary to this Agreement. The exchange of
information is not restricted by Article 1. Any information received
by the competent authority of a Contracting State shall be treated as
sacret in the same manner as information obtained under the domestic
laws of that State and shall be disclosed only to persons or
authorities (including courts and administrative bodies} concerned
with the assessment or collection of, enforcement or prosecution in
respect of, or the determination of appeals in relation to, the taxes
to which this Agreement applies and skall bhe used only for such

PULDPOSES.

2. In po rase shall the provisions of paragraph 1 be construed so ag
to impose ¢n a Centracting State the obligatioa:

{a) to carry out administrative neasures at variance with the
laws or the administrative practice of that or of the other
Contracting State;

{p} to supply information which is not obtainable under the laws
or in the normal ecourse of the administration of that or of

the other Contracting State; or
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to supply informatien which would disclose any trade,
bhusiness, industrial, commercial or professional secret or
trade process, or to supply information the disclosure of

which would be contrary to public policy.
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ARTICLE 27

piplomatic and Consular Officials

Nothing in this Agreement shall affect the figscal privileges of
@iplomatic or consular officials under the general rules of

‘iternatiomal law or under the provisions of speclal agreements.
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ARTICLE 28

Entry into Force

%, This Bgreement shall enter into force upon the last of the dates on

which the Contraeting States have exchanged notes through the

diplomatic channel inéicating that the necessary procedures to give

this Agreement the force of law have been compieted in Australia and

Thailand, as the case way be, and thereupon the Agreement shall have

effect -

{a} in Australia:

{1

in respect of withholding tax on income that is derived
by a non-resident, in relation to income derived om or
afrer 1 Janvary in the calendar year next following
that in walch the notes are exchanged;

in respect of other Australiap tax. in relation to
income of any vear of income beginping on or affer 1

July in the calendar vesr nexi folliowing that in which

the notes are exchanged;

(hy  dn Thailand

(i}

in respect of wiithholding taxes, on income derived by a
non-regident on or after ! January in the calendar year
naxt following that in which the notes are exchanged:
n respect of nther taxes, on income of fthe calendar
vears or accoubting pericods Dbeginning on or after 1
January n the calendar year uext follewing that in

which the notes are exchanged.
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ARTICLE 2%

Termination

This Zgreement shall continue in effect indefinitely, but either
of the Contracting States, way, on or before 30 Jupne in any calendar
year after the fifth year following that in which the Agreement
entered into force, give to the other Contracting State through the
diplomatic channel written notice of termination and, in that event,
this Agreement shall cease to have effect -

ta) 1in Australia:

{i} in respect of withholding tax on income that 1s derived
by a non-tesident, in relation to income derived on or
after 1 January ih the calendar year next following
that in which the notice of termination is given;

{ii} In respect &f other Avstralian tax, in relation to
income of any year of income beginning on or after 1
July in the calendar year next following that in which
the notice of termination is given;

(b} in Thailand:

(i) 1in respect of withholding taxes, on income derived by a
non-resident on or after 1 Januvary in the calendar year
next following that ip which the notice of termination
1s given;

{ii) in respect of other taxes, on income of the calendar
years or accounting periods beginning on or after 1
January in the calendar year next following that in

which the notice of termination is given.




_.54.-

IN WITKESS WHEREOF the undersigned, being duly authorizedl

have signed this Agreement.
DONE in duplicate at Canberra op this 31 SF cay

of AUGUST one thousand nine hundred ané eighty-nine in the English

and Thai languages, each texl being equalliy authentic.

FOR THEE KINGDOM OF THAILAND FOR AUSTRALIA

M Fifn

{Sudin Pinkayan) (PalT

Minister of Commerce Treasurer

L P
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WHEREAS Australia and the Kingdom of Thailand desire to
conclude an Agreement for the Aveidance of Double Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes

on Income:

NOW_THEREFORE THESE PRESENTS CERTIFY that the Honorable
PAUL JOHN KEATING, the Treasurer, has been duly named,
constituted and appointed by the Government of Australia
as its plenipotentiary and represgntative having full
powar and authority to sign the Protocol for and on behalf

of Australia.

IN WITNESS WHEREQF, 1, MICHAEL JOHN DUFFY, Minister of
State for Trade Negotiations for and on behalf of the
Minister of State for Foreign Affairs and Trade of
Australia, have heresunto set my hand and affixed the seal

of the Minister of State for Foraign Affairs and Trade,

DONE at CANBERRA this THRTIEMN day of AUGUST ,

One thousand nine hundred and eighty-nine.

State for Foreign
of Australis



Ministry of Foreign kifairﬁ,

Saranrom Palace.

Full Powers

I, the undersigned, Sub-Liewtepant Prapas Limpabandhu,
Depufy Minister Acting Hinister of Foreign Affairs of Thailapnd, do
hereby state that H.E. Dr.Subin Pinkayan, Minister of Commerce of
Thailand, is authorized and empovered to sign, on behalf of the
Government of the Kingdom of Thailand, the Agreement for the avoidance
of Double Taxation between the Government of the ¥Xingdom of Thailand
and the Govermment of Australia.

Given at the Ministry of Foreign Affaixa, Saranrom Palace,
Bangkok, this 29thday of August in the Year two thousand five hundred

and Thirty-two of Buddhist Era {(correspopding to the Year 1989 %.D.}

sub-Lisutenant _517

Prapay Limpabandhu)

Deputy Minister Rcting Minister of Foreign Affairs of Thailand
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WHEREAS Australia and the Kingdom of Thailand desire to
conclude an Agreement for the Avoidance of Double Taxation
and the Prevention of Fiscal Evasion with Respect to Taxes

on Income:

NOW THEREFQRE THESE PRESENTS CERTIFY that the Honorable
FAUL JOHN EKEATING, the Treasurer, has been duly named,
constituted and appointed by the Governmment of Australia
as its plenipotentiary and representative having Full
power and authority to sign the Protocol for and on behalf

of Australia,

IN WITREGSS WHEREOQF, I, MICHAEL JOHR DUFFY, Minister of
State for Trade NKegotiations for and on behalf of the
Minister of State for Foreign Affairs and Trade of
Australia, have hereunto set my hand and affixed the seal

of the Minister of State for Foreign Affairs and Trade.

DONE at CANBERRA this THRVIETH day of ALVGUST |

One thousand nine hundred and eighty-nine.

Minister of State for Trade Negotiations
for and on behalf of the
Minister of State for Foreign Affairs and Trade
af Australia



The MXinistry of Foreign Affairs presents its compliments to the
Embassy of Australia and bas the honour to refer to Article 28 of the
hgreement on the Avoidance of Double Taxation and the Prevention of Fiscal
Evasion with Respect to Taxes on Incoms betwesn the Goverament of the
Kingdom of Thailand and the Government of Australia signed at Canberra on
31 Rugust 1989, which provides that the Agreement shall enter into Iforce
upon the last of the dates or which the Contracting States have exchanged
notes through diplomatic channel irdicating that the necessary procedures
to give this Agreement the force of law have been completed in RAustralia
and Thailand, as the case may be.

The Ninistry has further the honour to inform the Embassy that
the Government of the Kingdom of Thailand has completed the necessary
procedures to give the above Agreement the force of lav., The Agreement
shall accordingly enter dinto force upon receipt of tha FEmbasay's Note
confirming that the szme has also been completed by the Governwent of
hustralis,

The Ministry of Poreign Affairs avails itself of this opportunity
to remeyw {o the Enbassy of Australia the assurances of its highest
congideration.

Ministry of Foreign Affairs,
Saranron Palace,
Decexber B.E, 2532 (1989},

Embasay of Australia,
BANGKOK .



*I ALUSTRALIA !!-

NOTE NO. 680

The Australian Embassy presents its compliments to the
Ministry of Foreign Affairs of the Kingdom of Thailand and has
the honour to refer to the Agreement between Australia and the
Kingdom of Thalland for the Avoidance.of Double Taxation and
the Prevention of Fiscal Evasion with Respect to Taxes. on
Income which was signed In Canberra on 31 August 1989.

The Embassy has the honour to inform the Ministry that
the necessary pracedures to give this Agreement the force of
law in Australia have been completed. Pursuani to Article 238
of the Agreement, it will enter into force on the day on which
.the Ministry advises the Embassy in writing inhat the necessary

procedures to give this Agreement the force of law in Thailand
have -been completed.

The Australian Embassy avalls itself of this
cpportunity to extend to the Ministry of Foreign Affairs of the
Kingdom of Thailand the assurances of its- highest comsideration.~

BANGKOK
19 Pecember 19829

24220
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